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August 22, 2012
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Scott Abrams

Campaign Manager OFFICE QF vomoeer e
Sherman for Congress CGil sy ™
4570 Van Nuys Blvd. #270 -
Sherman Oaks, CA 91403

Office of General Counsel
Federal Election Commission ; %3 )
999 E Strect, N.W. MUR # '

Washington, D.C. 20463

Re: Complaint Against Howard Berman and Beriman for Congress

(FECi#C00147686)

Dear Counsel:

_ Pursuant to the Federal Election Campaign Act (“FECA™), as well as Federal Election
Connnission (“FEC” or “Commission”) regulations, I, Scott Abrams, 4570 Van Nuys Blvd.
#270, Sherman ‘Ogrks, CA 91403, file this complaint (“Complaint™) against Howard Berman and
Berman for Congress (FEC#C00147686). Berman is a Member of Congress representing
California’s 28"™ Congressional District. He is now running to represent the new 30™ District.

Introductjon

It is clearly illegal to transfer campaign funds to the candidate’s own bank account for
personal use. One of the simplest ways to evade that law is to give the money to a relative for
imaginary consulting services.'

In March nf 2012, Citizens fur Responsibility and Ethics in Weshingtan (CREW) issued
a repait titled Family Affar,? detailing how mambers of Congress transfér cempaign funds to
family members: This complaint is based on that report, particularly page 24 thereof. However,
while the report covers only the 2008 and 2010 campaign cycles, this complaint covers 1992 to
2010. '

“This is clearly an instance of a prohibited personal use of campaign funds as descrided in

11 CFR §113.1(g)(1)(i)(H): “Salary payments te 8 member of the candidate’s family, unless the family member is
providing bona fide services to the campaign. If the family member is providing bona fide services to the campaign,
any salary payments in excess of the fair market value of the services provided is personal use.” 11 CFR §113.2(¢)
states that campaign funds “may be used for any other lawful purpose, unless such use is a personal use under 11
CFR §113.1(g).”

ZAccess at hitp://www.citizensforsthics.org/page/-/PDFs/Reports/Family Affair_House_2012_CREW.pdf?nocdn=1
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From 1992 to 2010, “Howard Berman for Congress” paid Michael Berman $741,500
to oversee canrpaigns that simply didn’t exist. Howard Berman faced token opposition in
almost every election, conducted barely any veter persuasion efforts, and yet paid his
brether $741,500 tu oversee his non-existesit voter persuasion efforts.

For 20 years, from the 1992 through 2010 election cycles, Berman for Congress pmd
almost three quarters of a million dollars to Howad Berman’s brother, Michae! Berman.? For
most, if got all, this time, Berman for Congress did not receive, nor did it need to receive, any
real services from Michael Berman. And, to the extent Michael Berman may have provided
some “services,” such services were compensated well in excess of fair market value,
particularly given the lack of any meaningful challenge to Howard Berman’s incumbency during
this tinre period.

This Camiplaint does not deal with Michael Berman’s ability to oversee a major voter-
persuasion effort. Instead it is based on the fact that during the relevant years, there was no voter
persuasion campaign to oversee, and none was Eecessary.

The nearly three quarters of a million dollars received by Michael Berman from his
brother’s campaign is a violation of campaign finance laws. FEC Regulation 11 CFR
113.1(g)(1)(i)(H) prohibits “[s]alary payments to a member of the candidate’s family, unless the
family member is providing bona fide services to the campaign.” (italics in original). And, °If a
family miember provides bona fide services to the campaign, any salary payment in excess of the
fair market value of the services provided is [illegal] persunal use.” Id. (italics in original).

I light of the facts below, it is clear thmt Congressman Bernean and Ferman for Congress
hava violated 11 CFR 113.1(g)(1)(i)(H) by peying Howard Berman’s brother, Michzel Bermen
almost three quarters of a million dollars for barely any, if any, services provided.

Faets and Analysis

Michael Berman does have expertise in persuading voters by mail and television. During
the years in questions, Berman for Congress carried out virtually no voter persuasion efforts.
Berman for Congress did actively raise money, and paid professional fundraising consultants
(not Michael Berman) for fundraising efforts and paid other experts for accounting services.

Minhoel Besman dons have expartise in vaoter persuasion. Typioally the amount paid ta a
vaier persuasion consultant is between 10% and 15% of the amount spent persnading vaters (x.e
the amount paid for television, radio and newspaper ads or for mail). From its FEC filings, it is
clear that Berman for Congress has spent very little money on voter-persuasion.* In fact, in each
of the election cycles in question, Berman for Congress did not spend enough money on postage
for even gne district-wide mailer and he spent nothing or virtually nothing reaching voters on TV
or radio.’ Additionally, in almost every election cycle of this period Howard Berman did not

3payanents to Michael Berman iniclude those to his companies, Michael Berman Inc. and Berman & D’Agostino
Campaigns. Berman & D’Agostino Campaigns is a pseudomym for Mictmel Berman.

“See attached Voter Persuasion Expsnditures.

’Ild.
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have a competitive race. He has gone without a primary challenger and faced nominal general
election opponents that have raised no more than 1% of what Berman raised in almost every
election cycle of the last decmie.

Notwithstanding, Berman for Congress and Howard Berman have enriched Howard
Berman’s brother, Michael. Bernean for Congress has paid Miahael Berman mere money (for
supposed “consulting”) thran Haward Berman’s opponents have spent in each election cycle. By
hiding behind the vague label of “consulting,” Howard Berman has paid his brother almost three
quarters of a million dollars in campaign funds.

Family Affair highlighted this irresponsible behavior. Melanie Sloan, CREW’s Executive
Director, said the report “shows lawmakers still haven’t learned it is wrong to trade on their
positions as ¢lected leaders tn benefit themselves antt their families. Conduct Hke this reinforces
the widely held v1ew that members of Congress are more interestad in enriching theinselves than
in public service.”® Family Affair lists Howard Berman’s eampaign payments to his brother
from two election cycles as esamples af nepotism in Congress:

“Rep Berman’s campaign, Berman for Congress, paid his brother’s
political consulting firm.

Michael Berman (brotirer):

e  Mr. [Michael] Berman owns Berman & D’Agostino, a
pelitical consulting firm. During the 2008 election cycle, Rep.
Berman’s campaign committee paid Berman & D’ Agostino
$80,000 for consulting services.

e During the 2010 election cycle, Rep. Berman’s campaign
commm;ee paid Berman & D’ Agostino $90,000 for consulting
service,™

Fortunately for Berman, the study examined just those two eycles. Looking back further,
it is obvious that the pattern is a long-standing one — with Howard Berman paying his brother an
astonishing $741,500 in what were virtually uncontested elections. ‘

Payments to Michael Bernian

The Berman for Ccngress eampaigi hias clearly been exhibiting o pattern that goes back
decades. The following payments show that Michael Berman has been exorbitantly enriched by
Berman for Congress since the 1992 cycle:

From CREW press release, 3/22/12
"Family Affair, pg. 24.

Page 3




13044332804

General 1992

. | Primary 1992

Howard Berman | 100% Howard Berman | 61.04%

No Opponent n/a Gary E. Forsch | 30.15%
Payee Date Amount Purpose
Berman & D’Agostino Campaigns 2/21/1992 | $1,000 Consulting Fee
Berman & D’Agostina Campaigns 11/3/1992 | $50,000 Consulting Fee

In 1992, Howard Berman faced no primary opponent. His general election opponent
received less than a third of the vote. An analysis of Berman’s campaign spending in that
election cycle shows tlat Berman spent less than $5,000 on advertising, less than $2,000 on
campaign paraphernalia, and only $45,880 on inailing expenses. Yet, in the same election cyclc,
Berman for Congress paid Michael Bermdn, who specializes in voter persuasion, $51,000 for
“consultiag.” Fundmising eonsultams were paid $26,284 and an accounting firm was paid
$26,000, so it is clear Michael Berman was not providing findraising or accourding services.
The $51,000 paid to Michael Berman in the 1992 eleation cycle was not paid to him for any real
services. Berman’s 1992 opponent spent a token amount—less than Miclmal Berman was paid
to “cansult” on how to beat that cppanent.

Primary 1994 General 1994
Howard Berman 75.92% Howard Berman 62.57%
Jose P. Galvan 15.74% Gary E. Forsch 32.25%

Michael Berman was not paid in the 1994 cycle, even though his sarvices were as
necessary in that cycle as in the others covered by this Complaint. In the 1994 cycle Howard
Berman proved he could easily win reelection while paying zero dollars for voter persuasion
consulting. The only explanation for the 1994 cycle is that Michael Berman just didn’t need any
money that year.

Primary 1996 General 1996
Howard Berman 83.78% Howard Berman 65.87%
Steven E. Gibson 16.22% Bill Glass 28.61%
Payee Date Amount Purpose
Michael Berman, Inc. 1/2/1996 | $50,000 Consulting Fee
Michael Berman, Inc. 11/25/1996 | $25,000 Consulting Fee

In 1996, where Howprd Berman won the primary by more than three quarters of the vote
and his general election opponent again received roughly one quarter of the vote, his brother,
Michael Berman, was paid $75,000 for “consulting.” A total of $135 was spent on advertising in
that election cycle, anii only $11,542 was spent on mailing axpenses. An accounting fimn: waa
paid $27,000 and a fundraising consultant was paid $32,048. With so little spent on advertising
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or mailers, and with other vendors providing accounting and fundraising services, it is clear that
Michael Berrnan was once again paid a large sum of money without providing any real services.

Primary 1998 General 1998
Howard Berman 66.61% Howard Berman | 82.47%
Raul Godinez 11 33.39% Juan Caunlos Ros 7.84%
Payee Date Amount Purpose
Michael Berman, Inc. 03/31/1997 | $25,000 Consulting Fee
MichaeF Berman, Inc. 02/13/1998 | $25,000 Consulting Fee
Michael Berman, Inc. 07/07/1998 | $37,500 Media Consultant

The enly clectian cycle where Howard Berman faged anything approsching a real
challenge was 1998, with his primary opponent receiving 33% of the vote. Berman for Congress
FEC filings from that election cycle show that almost $120,000 was spent on mailing expenses,
$51,787 was spent on advertising and $15,000 was spent on campaign paraphernalia. Berman
for Congress spent $61,200 on campaign consultants other than Michdel Berman. $37,000 was
spent on fundraising consultants and $24,000 on an accounting firm. Yet, Michael Berman was
paid a whopping $87,500 in this election cycle.

Berman for Congress did conduct a bit of a voter persuasion campaign in the 1998
primary. Howevecr, this does not mean that Michael Berman provided any services regarding
that voter persuasion effort. Rather than Michael Berman overseeing the voter persuasion
campaign, the following consultants were paid for doing that work:

e KS Copsulting $9,000 on 09/15/97
e KS Consulting $9,000 on 12/01/97
e Gene Smith $2,000 on 04/10/98
e Oscar Bassinson $5,000 on 04/30/98
e Freddie Flores $2,000 on 04/30/98
e Gene Smith $3,200 on 06/03/98
e KS Consulting $18,000 on 07/07/98
e KS Consulting $9,000 on 12/30/98
Primary 2000 General 2000
Howard Berman 100% Howard Berman 84.1%
No Opponent n/a Bill Farley 11.4%
Payee Date Amount Purpose
Michael Berman, Inc. 01/06/1999 | $15,000 Campaign Management
Michael Berman, Inc. 07/02/1999 | $52,500 Political Consulting Fee
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Michael Berman, Inc. 05/26/2000 | $5,000 Consulting Fee
Michael Berman, Inc. 08/18/2000 | $10,000 Political Consulting

Ip the 2000 election year, Berman faced no primary opponent and his general
election oppomrent spont 2 mere $38 and received k1% «f the vote. Yet, Michazl Borman
received a total of $82,500. During the same election cycle, the Howard Bomian campaign
reported spending only $13,111 for mailings and a mege $748 on campaign paraphernalia. He
reported no expenditures on television, radio, or newspaper advertising or polling. $27,000 was
spent on fundraising consultants (not Michael Berman). So Michael Berman was paid $82,500
for overseeing a completely nonexistent voter persuasion campaign.

| Primary 2002 General 2002
Howard Berman 100% Howard Berman 71.4%
No Opponent n/a David R. Hernandez, Jr. | 23.2%
Payee Date Amount Purpose
Berman & D’Agostino Campaigns | 12/11/2002 | $75,000 Political Consulting

As in the 2000 election cycle, in 2002 Howard Berman had no primary opponent and his
general election opponent only spent less than $10,000 and received 23.2% of the vote. Once
again, Berman for Congress paid Michael Berman a one-time payment of $75,000 for “political
consulting.” Yet, the canpaign alsc panl $65,175 to fundraising consultaats end $25,337 to an
accounting firms. Thus, the §75,080 paid to Michaal Berman was elearly not for fundraising or
accousting, since other payees were paid for these services. Berman spent only $11,310 an
mailing. Like previous cycles where Michael Berman received large sums of money, Berman
for Congress reported no expenditures on campaign paraphernalia; radio;, television, or

newspaper advertising; or polling.
Prinrary 2004 General 2004
Howard Berman 82.0% Howard Berman 71.0%
Charles R. Coleman, Jr. | 18.0% David R. Hernandez, Jr. | 23.3%
Payée Date Amount | Purpose
Michae] Berman 10/08/2003 | $50,000 | Campaign Management’
Fee/Political Consulting
Michael Berman 10/10/2003 | $30,500 | Campaign Management
Fee/Political Consulting
Berman & D’Agostino Campaigns 02/11/2004 | $20,000 | Political Consulting/Planning
. Services
Berman & D’Agostino Campaigns 11/10/2004 | $30,000 |.Political Campaign Consuiting
Fees
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In the 2004 election cycle, Michael Berman received a whopping $130,500 from Berman
for Congress. Bermnan’s primary challenger was a relative unknown who spent no money and
only received eighteen percent of the vote. His general election ogponent spent a token amount
that election oycle. Onue agalu, Berman spent ne money on television, radio, and newspager
advertising or pailing, a nnniinnl amouni of $1,705 was spent on caanpnign pamphernalia, and
only ahont $11,864 wrs spent on all mailings. The campaign paid fundraising cansultants
$58,224, its accounting firm $30,431. With others doing the fundraising wnrk aml accounting, it
is questianahle what the $130,500 to Michael Berman for “consulting” services actually covered.

Primary 2006 General 2006

Howard Berman 80.5% Howard Berman 74.0%

Charles R. Coleman, Jr. 19.5% David R. Hernandez, Jr. - | 19.1%

Payee

Date

Amount

Purppse

Berman & D’ Agostino Campaigns

03/25/2005

$20,000

Political Campaign Consulting Fees

Berman.& D’Agostino Campaigns

11/30/2006.

$50,000

Political Campaign Consulting Fees

Berman’s 2006 primary opponent did not file any financial reports (apparently raising
and spending less than $5,000) and only garnered nineteen percent of the vote. His general
election opponent also did not report any contributions or expenditures and received less than a
quarter of the vote. Even with opponerits in both the primary and general electibn that repurted
no cantributions ar expenditures, Bermmn far Copngress naid Minhael Bermnan $70,000. These
payments were not for fundmising or accounting hecanse Berman for Congtess reported paying
fundraising nonsultants $76,714 and an accounting firm $36,984, Additicmally, Berman for
Congress anly spent $731 on cnmpaign paraphernalia, $11,209 on mailings, and no money on
television, radio, newspaper advertising or polling. (In this and prior years where under $20,000
was spent on mailings, I suspect that it was on fundraising mail and in fact zero was spent on
voter persuasion.) Again, Michael Berman, a voter persuasion expert, was paid tens of
thousands of dollars in an election cycle where no real voter persuasion was done.

Priznary 2008 General 2008
Howard Berman Unopposed Howard Berman Unopposed
Payee Date Amount | Purpose
Berman & D’Agostino Campaigns | 10/10/2008 | $80,000 | Political Campaign Consulting Fees

Berman was unopposed in both the primary and general election of 2008, yet Michael
Berman received a one-time payment of $80,000 for “political campaign consulting fee” in the
month before the 2008 general election. In that cycle, the campaign spent no money on campaign
paraphernalia or polling, and oaly $600 on advertising. Only $53,028 wais spent oa postage or
mailing. Berman for Congress paid its fundraising consultants $110,443 and its accounting firm
$38,599. The $80,000 paid to Michael Bexmeir was clearly nat for fundmising ar accounting
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services, since those services were billed to other vendors. Not enough money was spent on
matlings to cover one piece of mail to Howard Berman’s constituency. Also, it is possible that
the mailings were for fundraising and that nothing was spent on voter persuasion.

Primary 2010 ' General 2010
Howard Berman 83.4% Howard Berman 69.6%
Richard A. Valdez 16.6% Merlin Froyd 22.4%
Payee Date Amount | Purpose

| Berman & D’Agostino Campaigns | 11/19/2010 | $90,000 | Political Campaign Consulting Fees

Howard Herninan’s 2010 primary opponent only received sixteen percent of the vote, and
only raised and $pent a total of less than $15,000. His general election opponent raised and spent
less than %; of 1 percent of what Berman for Congress raised and spent. Michzel Berman
received a one-time payment of $90,000. However, Berman for Congress anly spent $68,881 on
mmhngs, $1,413 on advertising, and no money on campaign paraphernalia or polling. The
campaign also reported exp¢nditures of $129,351 on fundraising consultants and $37,561 on
accounting; therefore, Michael Berman was not paid for fundraising or accounting. It is unclear
why Michael Berman was paid $90,090 by Bermman for Congress.

It is clear from Berman for Congress’ FEC filings that Michael Berman is not providiag
fundraising consulting servioces, because those services ag being provided by other payees and
because he has no fundraising expertise. He is not providing accounting services, because an
accounting firm is being paid for such services. Further proof that Howard Berman is using
campaign fimds for personal use by enriching his brather is that Berman for Congress has nat
spent enough money on any form of voter contact to justify the amount of maney spent an
Michael Berman’s supposed services. If Michael Berman’s specialty is consulting on how to
communicate with voters, and Berman for Congress has spent almost three quarters of a million
dollars on this consulting, why has Berman for Congress spent almost nothing persuading
voters? The answer is clear—Howard Berman is enriching his brother with campaign funds
under the pretense of receiving voter persuasion consulting services.
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Election Cycle | Maximum Amount That May Have Amount Paid to Michael Berman

Been Spent on Voter Persuasipn

1992 $49,562 $51,000
1994 $69,851 | $0

1998 $11,677 $75,000
1998 $186,874 $87,500
2000 $13,859 $82,500
2002 $12,108 $75,000
2004 $13569 $130,500
2006 $11,940 $70,000
2008 $53,628 $80,000
2010° $70,292 $90,000
Total $493,362 $741,500

The column labeled “Maximum Amount That May Have Been Spent on Voter
Persuasion” includes all postage, printing, as well as all advertising, television time, radio time
_and paraphernalia. The vast majority of the amount shown is printing and postage. Accordingly
that column includes the very substantial amounts spent printing and mailing fundraising letters
and fancy event invitations. So for almost every cycle, the amount in that column seems to have
been for furdraising mail and invitations. With the exception of the 1998 cycle, Howard Berman
seems 10 have spent almost nothing on voter communication.

Typicsily those wilo eversee voter persuasion efforts and manage the tlicect mail
campaign receive fees totaling roughly 1fi - 15% of the amount spent 6n direct voter perstiasion
efforts: printihg, postnge and advertising.

During the relevant period Micheel Berman received $741,500, which exceeds 150% of
the maximum that might have been spent on voter persuasion.

For the cycles 2006 to 2010, Congressman Brad Sherman had races slightly more
difficult than Congressman Howard Berman. The Sherman for Congress Committee paid Parke
Skelton and his finn SG&A Campaigns roughly $4,000 per-cycle ($2,000 per year) for general
voter persuasion consulting and the design of and tlnplomantation of the necessary direct mail
and advertising campaigns.
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In contrast, from 1992 to 2010, Michael Berman received $741,500. Of course,
Congressman Brad Shernran is not related to Parke Skelton and paid his firm only fair value and
only for necessary services.

Timing of Payments

The date on which payments were made to Michael Berman, and his company, bear
absolutely no relationship to any services provided, and the timing bears no relationship to when
any imaginary services might be claimed to have been provided.

The Berman for Cangress Committee seems to havn simply paid Michael Berman tens of
thousands of dollars whenever Michael needed cash. Often, Michael Berman was paid tens of
thousands of dollars very eatly in a campaign cycle. This was not far services that weze already
rerdered, as the Berman for Congress Committee had dane nothing in the cycle in which
Michael Berman was being paid.

In 2008, the race was completely over when the filing deadline expired in mid-March
2008 and no opponent to Howard Berman qualified for either the primary or general election
ballot. Yet Michael Berman was paid $80,000 in October 2008.

Conclusion

There is an overwhelming amount of evidence to show that Howard Berman has used
campaign funds to enrich his brother, Michael Berman, for services that were not actually
rendered, or has paid campaign funds to Michael Berman well in excess of market value for
“services” in non-competitive races. Additionally, the date that such payments were made bear
no relationship to when any of these supposed services could have been provided. Accondingly,
I respectfully request that the Commisaion investigate this matter and pennlize Hawand Berman
and Borman far Congress for their violaticns of federal election law.

Respectfully,

SR

Scott Abrams

Sworn to and subscribed before pat day of 2012, &%4%

Calre00 Copy
%&bcg’”‘lfe
G WW P”am
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CREW Releases Report Revealing Representatives Abuse Position to B
Members

http:/ /www.citizensforethics.org/press/entry/crew-report-revealing-representatives-nepotism-abuse-to-benefit-family

Press

PRESS
March 22, 2012

CREW Releases Report Revealing Representatives Abuse Positio
Family Members

Washington, D.C. - Today, Citizens for Responsibility and Ethics in
Washington (CREW) released its new report, Family Affair, detailing how
members of the House of Representatives use their positions to financially
benefit their families. In all, CREW found a shocking 248 House members
used thelr positions to financially benefit themselves or family members.

Click here to read ahout the actions of these membhers of Congress in
CREW’s latest raport.

Highlights of the report include:

e 82 members (40 Democrats and 42 Republicans) paid family members
thraugh their congressional offices, campaign committees and polltical
action committees (PACs)

e 44 members (20 Democrats and 24 Republicans) have family mambers
who lobby or are employed in gavernment affairs

¢ 90 members (42 Democrats and 48 Republicans) have paid a family
business, employer, or associated nonprofit

e 20 members (13 Damocrats and 7 Repuhlicans) used their campaign
money to contribute to a family member’s political campaign

¢ 14 members (6 Democrats and 8 Republicans) charged interest on
personal loans they made to their own campaigns

* 38 members (24 Democrats and 14 Repubilcans) earmarked to a family business, employer, o
Download the report here.

“This report shows lawmakars still haven’t leamed it is wrong to trade on their positions as elected
themselves and their families,” said CREW Executive Director Melanie Sloan. “Conduct like this reinfc
view that members of Congress are more interested in enriching themselves than in public service.
these practices.”

CREW is partnering with LegiStorm to make the data in this report more widely available in a search.
www.legistorm.com.

Family Affairis a folow-up to CREW's 2007 Family Affair - House reprart, which loaked at how repre

8/2/2012 12:01 PM
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positions to benefit family members over the 2002, 2004, and 2006 election cycles. The new report
and 2010 cycles. Click to read the 2007 report or the 2008 Family Affair - Senate report.

Citizens for Responsibility and Ethics in Washington (CREW) is a non-profit legal watchdog group de

officials accountable for their actions. For more information, please visit www.citizensforethics.org
Merchant at 202.408.5565 er dmerchant@citizensforethics.org

8/2/2012 12:01 PM
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HOWARD BERMAN (D-CA) is a fifteen-term member of Congress, representing California’s
28th congressional district.! Rep. Berman is the ranking member of the House Foreign Afairs
Committee, as welt as a member of the House Judiciary Comnittee.?

Rep. Berman’s campaign committee, Berman for Congress, paid his brother’s political
consulting firm.

Michael Berman (brother):*

e Mr. Berman owrrs Berman & D’Agostino, a political consulting firm.’ During the 2008
election cycle, Rep. Berman’s campaign committee paid Berman & D’Agostino $80,000
for consulting services.

e During the 2010 election cycle, Rep. Berman’s campaign conmittee paid Berman &
D’Agostino $90,000 for consulting services.”
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